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NOTE

As the leading trade body forresidential leasehold management,
TPlis also animportantresource forleaseholders. Our Advice

Notes cover arange of topics on the leasehold system to help
leaseholders understand their rights and responsibilities and
ultimately get the most out of living in their flat.




THE COMPANIES ACT 2006

SUMMARY

The Companies Act 2006 changed the way that small private
companies canrun. Thisincludes Residents’ Management
Companies (RMCs) and Right to Manage Companies (RTMs).

RMCs and RTMs that were formed before the 2006 Actcanchoose
toadopt parts of itif they wish. If your RMC orRTMwants to change
the way they operate as aresult, then we advise you to check your
company’s articles and seek specialist advice.

Inthis Advice Note, we take alook at the significant parts of the
Companies Act 2006 that arerelevantto RMCs/RTMs. We'll also look

atotherchangesthat followed. Wherereferenceis made toRMCs,
thisalsoincludes RTMs.

Parts of the 2006 act that are optional

Streamlining meetings and AGMs

The Actabolished the obligation for
some private companies to hold annual
generalmeetings (AGMs).

If your company articles
arebasedonthe 1985
Company Act ‘Table

A’ the Governmenthas | Companies canstillhold shareholder

meetingsif they wish, orif members
representing 10% of voting shares
requestone. Ifit’'smore than12 months
since the last shareholder meeting, this
lowersto 5%.

made it clear that youstill
don’thave tohold AGMS.
Butyou should always
check the articles written
foryour company.

Companies may stillneed to hold
meetingsinothercircumstances. Forexampleif they need to dismiss
adirectororanauditorbefore the end of theirterm of office.

If yourcompany articles are based onthe 1985 Company Act ‘Table
A’, the Government has madeit clear thatyou stilldon’t have to hold
AGMs. Butyoushould always check the articles written foryour
company.

If you’re not planning onholdingan AGM, there’snolongera
requirement to send out annual accounts. But they must stillbe sent
to shareholders ormembers by the time they are due to be filed at
Companies House.

There'salsonolongerarequirement forannual company accounts to
be approved by the shareholders/members; thatis the responsibility
of the directors. Soif you’re not planning onholdingan AGM, any
auditorappointed by yourcompany willbe deemed ‘re-appointed’
forthe followingyearunlessyou take stepsto do otherwise.

Writtenresolutions

Evenif youdecide nottohold AGMs, it’s stillimportant for
shareholders ormembers have their say.

The 2006 Act assumes that all small private companies, like RMCs,
willuse writtenresolutions to get approval from shareholders and
members. The Act sets out how these writtenresolutionsneed be
carried out by company directors, soit’sworthreadingup on this if
thisisthe approachyouwish to take.
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Company secretaries

Private companies don’thave

to appointacompany secretary
unlessthey choosetodoso. But
make sure you check the articles of
your company before making any
decisions.

If youdecide not to appointa
company secretary foryourRMC/
RTMthen anydirector, orperson
authorised by the directors, can
carry out the duties normally
expected of the secretary. Ifa
secretaryisalreadyinplace, allthey
needtodoisresign.

Communicating with shareholders
and members by email

Allcompanies canuse emails as the
default way of communicating with
theirmembersand shareholders.
Butthere are certain conditions:
there needstobe ashareholders’ or
members’ resolutionto approve the
use of emailsif the current articles
don’tallowit; and anyindividual has
therightto optoutatanytime and
be sentahardcopy.

Communicating with shareholders
and members through websites
Companies canalsochoose
websites as the default way

of communicating. (Part 4 of
Schedule 5 of the Act). Again,
there are certain conditions: the
company needs to seekindividual
agreement fromeachintended
recipient;and aresolutionneedsto
be passedforthe companytouse
website communications as the
default.

If you’ve writtento ask forsomeone’s agreement to use awebsite as
the default method of communication foryourcompany and they
haven’trespondedwithin 28 days, the company can take this as
theiragreement. Butyou can’task againfortheiragreement within
lessthan12 months, and your company must notify them each time
informationis published on the website.

Advice to RMCs formed before 2006

If your RMC was formed before the Companies Act 2006, youdon’t
have to make any changes to your constitutionaldocuments. But you
may wish to change your existing articles to take advantage of the
greater flexibility in the newermodels.

To do so, yourcompany needs to make the change by passing a
specialresolution. 75% of those eligible to vote must vote in favour
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of the change whether thisis by a show of hands, apollatameeting,
orbywrittenresolution.

If you’re thinking of changing yourcompany’s articles, we strongly
adviseyoutotakelegaladvice first.

Parts of the 2006 act that are compulsory
Deadline for filing company accounts

The deadline for private companies to file annual accounts and
reportsis 9 months forfinancial periods.

Rulesrelating to directors’ and secretaries’ addresses

Company secretaries only need to file aservice address with
Companies House; there’sno need to give ahome address.

Otherdirectors have to file two addresses; a service address,
which goesonthe publicrecord, and ahome address, whichis kept
confidentialand only disclosed to certain public authorities.

Companies have to keep aregister of theirdirectors’home and
service addresses — simply the company’s registered office willdo
forthelatter. Home addresses should be kept confidential and may
be keptinwhateverformthe directors think best.

Register of members and shareholders

Any shareholderormember of acompany has theright of access to
the company register without charge (otherscanbe charged afee).

The 2006 Actamends thisright: those who asktoinspect theregister
must explainwho they are, what the purpose of therequestis and
whethertheinformationwill be disclosed to others.

If the directors aren’thappy with thereason, they canapply to acourt
foranordertoallowthemtorefuse therequest. The Actalsoallows a
shareholder,memberorotherpersonto askforacopy of the whole
orpart of theregisterforafee.

Company websites and e-mail communications

The 2006 Act allows companies to use electronic communicationif
theywish. Butit’s alegalrequirementforthemtoinclude the same
information that’srequired onletterheaded paper: the registered
name and office of the company; the trading name if it’s different;
the company registrationnumber; and whetherit’sregisteredin
England, Scotland or Wales.

Person of significant control

From 6th April2016 Companies need to startlogging details of all

persons with significant control (PSC) over that company. APSCis

anyoneinacompany who meets one ormore of the conditionslisted

inthelegislation:

° Owns more than 25% of the company’s shares

° Holds more than 25% of the company’s votingrights

° Holds theright to appoint orremove the majority of directors

° Has theright to, oractually exercises significantinfluence or
control
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° Holds theright to exercise or actually exercises significant
controloveratrustorcompany that meets one of the first 4
conditions.

Companieswillneed to hold the following data onanyrecognised
PSC'’s:

° Name

° Date of Birth

° Nationality

° Residential Address

° Service Address

° Date theybecameaPSC

° Which of the 5 legislative requirements apply.

From June 2016 the requirement for filing an annualreturn willbe
replacedwith the requirement to file aconfirmation statement. This
willneed to be submitted atleast once ayearandyouwillneed to
checkand confirmthattheinformationheld by Companies House
iscorrectinrelationto theidentified PSC’s and/or advise of any
changesrequired. There willbe a fee to pay with the confirmation
statementbuttherecord canbe updated as many times asisneeded
throughout the yearbased onthat one annual charge.

It shouldbe noted thatacompany’s PSCregister should not be
blank.If youhave no PSC'’s, orare wiating to confirm the details,
youmust state thisonboth theinternalregisterand the one held at
Companies House. The Companies House online service will help
provide theright wording touse and the PSC data should thenbe
updated assoonasitbecomesavailable.

Your Company Secretary should be aware of these changesandbe
able to assist withimplementing them but furtherinformationon
these changes canbefound on Companies House website should
yourrequireit. The fulladdressis:

https://www.gov.uk/government/publications/guidance-to-the-
people-with-significant-control-requirements-for-companies-
and-limited-liability-partnerships

Late filing penalties

All private and public limited companies must send theiraccounts
andreportsto Companies House. The directors are personally
responsible forensuring that they’re delivered ontime. ‘Delivery’
means the documents have actually beenreceived at Companies
House, andinthe correctformat. If they're late, a penalty willbe
imposed (See below).

Length of delay (measured from the date the Private
accounts are due) company
Not more thanTmonth £150
More than1month but not more than 3months £375
More than 3 months but not more than 6 months £750
More than 6 months £1,500

The amounts set outin the table above will be doubled if accounts
are filed late, and the previous year’s accounts were also filed late.
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Final word
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If you'reanRMC/RTMdirector, it’'s worth brushingup ontherelevant
aspects of the Companies Act2006. Agood understanding will help

thingsrunsmoothly and preventheadacheslateron.
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Note:

Whilstevery efforthasbeenmade to ensure the accuracy of the information containedin this
TPIAdvisory Note, itmust be emphasised thatbecauseTPlhasno control overthe precise
circumstancesinwhichitwillbeused,TPI, its officers,employees and members canacceptno
liability arising out of its use, whether by members of TPl or otherwise.

The TPIAdvisory Noteis of a general nature only and makes no attempt to state orconformto legal
requirements; compliance withthese mustbe theindividualuser’'s ownresponsibility and therefore
itmay be appropriate to seekindependentadvice.
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