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NOTE

As the leading trade body forresidential leasehold management,
TPlis also animportantresource forleaseholders. Our Advice

Notes cover arange of topics on the leasehold system to help
leaseholders understand their rights and responsibilities and
ultimately get the most out of living in their flat.

2




UNDERSTANDING RESIDENTS’
MANAGEMENT COMPANIES

SUMMARY

I1t’s quite common forablock of flats to be owned ormanaged by
acompany made up of the leaseholders. These are usually known
as Residents’Management Companies (RMCs)orRight to Manage
Companies (RTMs) — forease, we’lluse ‘RMCs’ toreferto bothin this
Advice Note.

Being aleaseholderandbeingashareholderormemberof anRMC
isnot the same, even though you could be both. RMC directors
needtokeep acleardistinction betweenthe tworoles when making
decisions.

Inthis Advice Note, we’lltake alook at some of the differences
betweenthe tworoles and how this can affect the way yourblockis
run.

Differences between shareholders and leaseholders

There are bothlegaland practicalreasons why being ashareholder
and beingaleaseholderis different, eventhough you could be both.

As ashareholderormemberof your RMC you will be entitled to take
partindecision-making (although this will probably be restricted to
votingtoremove the board of directors). If you think the board has
wrongfully exceededits powers, you can take the company to Court
underthe Companies Act2006. Your liability to the company andits
creditorsislimited to the extent of your shareholding or guarantee
(thisiscommonly £1). You can’t otherwise be forced to participatein
therunning of the company.

As aleaseholder,youare contractually boundunderyourlease to
abide by the covenants to the RMC orlandlord, whichwillinclude
the payment of service charges. Any breach of covenant would
renderyouliable to Court action (possibly leading to forfeiture of
yourlease)oranappearance before the First-tier Tribunal (Property
Chamber)inEngland orthe Leasehold Valuation Tribunalin Wales.

If youthinkthatthe RMCisinbreach of its own covenants, orhas
acted orchargedunreasonably, thenyou may take the company to
CourtortotheTribunalunderLandlord & Tenant legislation. Your
rights asaleaseholderare notrestrictedif you're also amember of
anRMC.

AnRMC board should never,and hasnolegalright to, take adecision
that’s against the terms of the leases forthe block — evenif there’s
complete unanimity. No managing agent should ever advise this
either. Tribunals will not view evidence of meetingagendas and
minutes of meetings asrelevant toissues that go against the terms of
thelease and contravene Landlord and Tenantlegislation.

RMCS’ duties to leaseholders
It’s essential thatthe RMC

Directors and those advising
them are familiarand up-to-
date withlandlord & tenant
legislation as well as the
companiesact2006.

The dutiesthat RMCs have towards
leaseholderswillbe setoutinthe
leases and cantake two forms:
eitherthe RMCisaparty tothe
leaseswithits covenants set

outexpressly; orthe RMCwillbe
directlyresponsible forperforming the landlord’s covenants (at least
insofar as theyrelate to management matters).
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Eitherway, the fact thatleaseholders are also shareholders or
members of the RMC means that the RMC has no excuse for failing
toperformits obligations underthe leases. Contractual duties (such
asrepairs, maintenance, insurance and service charge accounting)
are combined with statutory duties (including restricting service
chargestoreasonable amounts and consulting on majorwork)
andare owedtoallleaseholders by the RMC as thoughitwere an
institutionallandlord; the law recognises no difference.

It's essential that the RMC directors and those advising them are
familiarand up-to-date with Landlord & Tenant legislation as well as

the Companies Act2006.

Below is a chart showing the various relationships and
responsibilitiesin a typical block of flats:

Shareholders

The Management
Company

APPOINT

Board of Directors

AREALSO

APPOINT

Managing Agents

© RUNTHE
© MANAGEMENT

Lessees

Distinctions between service charges and company
expenditure

RMCs willhave control overtwo separate funds: the service charges
and the company’s own money.

The company’s funds derive fromits share capital and subscriptions
orleviesfrommembers. If it owns the freehold the RMC may
alsocharge groundrent orreceiveincome fromthe sale of lease
extensions.

The service charge fundis made up of contributions from
leaseholdersinaccordance with the terms of theirlease. The RMCis
astatutory trustee forthose contributions (S.42, Landlord & Tenant
Act1987) and the beneficiariesunderthe trust are the leaseholders.

One of the fundamental duties of a trusteeis to account forall funds
received and spent. Service charge moneyisnot ‘owned’ by the
RMC and should not be accounted as assets of the company. The
leaseswill (hopefully) set out clearly how service charge money may
be spent. Both contractually and by statute, service charge money
canonly be spentonitemsauthorisedundertheleasesand such
expenditure must bereasonable.

It's good practice to keep the company’s money and service charge
money separate.



UNDERSTANDING RESIDENTS’
MANAGEMENT COMPANIES

Tax

Anyinterest earned fromservice chargesis taxable astrustincome.
Othermoney held by the company, including groundrent, is taxable
attherate forcorporation tax.

Preparing annual accounts

Therequirementforanannual statement of account forservice
chargesmay be setoutinthelease. Thisisnotthe same as the annual
company account forthe RMC, whichisrequired by Companies
House. Best practice for service charge accountingis set out
inguidanceissuedby the Institute of Chartered Accountantsin
England and Wales (ICAEW) and TPI. You can download this for free
fromthe LeaseholdLibrary onthe TPIwebsite.

Approval of the service charge accountis not for the shareholders
ormembers of anRMC to do. It willbe forthe Directors (actingon
behalf of the RMC) orthe Landlord to do. Leases should be checked
howeverasitis possible thatit willbe the responsibility of the
managing agentto do. The lease may alsorequire the statement to
be certified oraudited professionally but it should be issuedto all
leaseholders — notjust shareholders ormembers.

RMCs must submit anannual company account to Companies
House. Thisis arequirement of company law. The statement may
needanauditaswellbutthisdependsonwhat’s statedinthe
company’s Articles of Association.

The directors of the company must approve the RMC accounts.
It’'s not the responsibility of the shareholders. Thisis setoutinthe
Companies Act2006.

Administration costs for running the RMC

It’srareforleasestoallow the costs of runninganRMC to be
recovered fromthe service charges — especiallyifit’sanRTM. It’s
importanttorealise the significance of this: if the lease doesn’t allow
the costs of running the RMC to berecovered as a service charge,
thenthose costs should be paid forby the RMC fromits company
funds — not from sservice charges paid by the leaseholders.
Examplesinclude directors’ & officers’ liability insurance, submitting
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annualreturns and preparing annual
accounts for Companies House.

Major work and long term
agreements

Under Section 20 of the Landlord
&Tenant Act1985(S20), landlords
must consult with allleaseholders if
proposed work to theirblockis likely
tocostanyoneleaseholder£250 or
above.The same appliesif theyintend
toenterintoalong-termagreement
with acontractorto provide services
foroverayear.RMCsareincludedin
thisrequirement to consult.

Don’tfallinto the trap of thinking

S20 consultationdoesn’tapply to
you because everyoneinyourblock
isamemberofthe RMC.Evenifa
unanimous decisionis made at your
residents’ meeting to go ahead with
work, S20 consultationis stillrequired
bylaw. Justbecause shareholders,
members ordirectors have taken
adecision,itdoesn’'tmeanthatlandlord andtenantlaw canbe
ignored.

If youdon’t consult properly, youwillbe subject to apenalty: the
maximum costs leaseholders canbe made to pay for the work willbe
limited to £250. Thisisregardless of the final bill.

Furtherinformation

TPland the ICAEW have published best practice for service charge
accounting. You can download this for free from the TPl website at

www.tpi.org.uk

Formore onthe Section 20 Consultation process, download TPI’s
Advice Note on the topic. Again, you can get hold of it for free from
the TPlwebsite at: www.tpi.org.uk
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The Property Institute Note:

Whilstevery efforthasbeenmade to ensure the accuracy of the information containedin this

3rdFloor,2-4 St George's Road
Wimbledon

London

SW194DP

TPIAdvisory Note, it mustbe emphasised thatbecauseTPlhasno control overthe precise
circumstancesinwhichitwillbeused,TPI, its officers, employees and members canacceptno
liability arising out of its use, whether by members of TPl or otherwise.

The TPIAdvisory Noteis of ageneral nature only and makes no attempt to state orconformtolegal

requirements; compliance withthese mustbe theindividualuser’s ownresponsibility and therefore
itmay be appropriate to seekindependentadvice.

Tel0207978 2607
info@tpi.org.uk
www.tpi.org.uk
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https://www.tpi.org.uk/industry-knowledge/leaseholder-advice-notes/service-charge-accounting-best-practice/
https://www.tpi.org.uk/industry-knowledge/leaseholder-advice-notes/section-20-consultation-and-major-works/

