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NOTE

As the leading trade body forresidential leasehold management,
TPlis also animportantresource forleaseholders. Our Advice

Notes cover arange of topics on the leasehold system to help
leaseholders understand their rights and responsibilities and
ultimately get the most out of living in their flat.




SERVICE CHARGE ARREARS

SUMMARY

When leaseholders don’t pay or fall behind with their service charge
payments,itcancause problems foreveryone elseinthe block. The
managing agent may not have enough funds to carry outimportant
maintenance orprovide the key services that everyone expects.

Inthis Advice Note, we’ll take alook at some of the issues and legal
restrictions thatleaseholders, Residents’ Management Company
(RMC) directors and theirmanaging agents face when pursuing
service charge debts.

Key points

Here are some things to considerwhenyourblockis facedwitha

service charge shortfall:

e Takinglegalactiontorecoverservice charge debtsisnotastep
that should be takenlightly. You should always seek advice
before going down thisroute

° Undercounty courtrules,landlords and RMCs must take certain
steps before takinglegal action;if youdon’t the case may be
thrown out

° It’'simportant to bearinmind that the costs of taking legal
action caneasily outweigh the sumsreceived; and oftenthey’re
notrecoverable, evenif the debtis paid

° Managing agents cannot and should not startanylegal action
withoutinstructions from their client; only the landlord orRMC
is entitled to take action, whichmust beintheirname

° Directors of RMCswith cash flow problems caused by arrears
shouldn’t assume they can continue to provide services;it’s
fraudulent to ask contractors to continue to provide servicesiif
you're aware that there are no funds available. Service charge
monies are heldintrustand should notberunindeficit

. Managing agents are notbanks orlenders of lastresort forthe
developments they manage; they shouldn’tloan funds to their
clients

° Most managing agents don’tinclude the costs of chasing
arrearsintheirmanagement fees(so asnotto penalise those
who do pay promptly). Instead, withagreement from their
client, they tend torecoverthose costs (administration fees)
fromthe defaultingleaseholder.

Taking legal action

It’snot as easy as youmight think to sue debtorsinthe courts, so
before taking anylegal action, you should fully consider the potential
outcome and costsinvolved.

Undercounty courtrulesissuedinApril2009, specific steps mustbe
takenbeforeyoucantake adebtorto court. These steps are setout
inwhat’s called a ‘practice direction for pre-action conduct’. Youcan
find this onthe Ministry of Justice’s website and you should take time
toreadit: www.justice.gov.uk

If youdon’tfollow these steps, the court may suspend proceedings,
penaliseyouincostsorinrespect of interest. What mattersis
substance andthe court will consider the proportion of steps taken
against the size andimportance of the matter.

Casestakento the county court may alsoresultinthe court allowing
repayments by instalments.
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The Debt Respite Scheme

Theintention of the Debt Respite Schemeisto give someonein
problem debttherighttolegal protections from creditoraction,

ForManaging Agents, if you're told adebt owed toyouisina
breathing space, youmuststop allactionrelated to that debt and
apply the protections. Thisincludes freezinginterest, ensuringno
additionalfeesand added and no enforcement actionis taken.
These protections must stay in place until the breathing space ends.

There are two types of breathing space. Astandard breathing space
and amental health crisis breathing space. The mental health crisis
breathing space has stronger protections.

Astandardbreathing spaceis available to anyone with problem
debt. It gives theindividuallegal protections from creditoraction for
up to 60 days. These protectionsinclude pausing most enforcement
actionand contact from creditors and freezingmostinterestand
chargesontheirdebts.

Amentalhealthcrisis breathing spaceis only available to someone
whoisreceiving mental health crisis treatment. The mental health
crisis breathing spacelastsaslongas the person’s mental health
crisis treatment, plus 30 days (no matterhow long the crisis
treatment lasts).

Debtorscanonly accessabreathing space by seeking debtadvice
fromadebtadvisor.

Before adebt advisorcanstart the breathing space, they must

confirmtheirclientis eligible and be satisfied that theirclient meets

both of the following conditions.

° Theirclientcannot, orisunlikely to be able to, repay allorsome
of theirdebts; and

° Abreathing spaceis appropriate for theirclient.

Inaddition, so faras the mental health crisis breathing spaceis
concerned, the debtormust also bereceiving mental health crisis
treatment atthe time thatanapplicationis made.

Abreathing space will start the day after the debtor’s details are put
onto the breathing spaceregister. Managing Agents must at this
point make sure the followingis stopped:

1. Applyinginterest, fees, penalties orchargesforthatdebt
during the breathing space.

2. Anyenforcementorrecoveryactiontorecoverthatdebt. This
includes enforcementactionthat might be taken by lawyers,
soit’'simportantagents notify solicitors where any recovery
actionisbeingtakenagainst the debtor.

3. Contactingthe debtortorequest payment of that debt, unless
you’ve got permission fromthe Court.

During abreathing space, Agents are able to contact the debtor
aboutanythingnotrelated to the breathing space debt, like ongoing
liabilities. However, any communication should be very carefully
drafted to make sureitcould notbereadlikeitis aboutasking the
debtorto pay what they owe.

Astandardbreathing space ends:
1. 60 daysfromthedateitstarted; or
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2. ThedayafteradebtadvisororCourtcancelsit; or
3. Ifthedebtordiesduring the breathing space period.

Amentalhealth crisis breathing space willend 30 days after the
debtor’s mental healthcrisis treatment ended, or 30 days afterthe
date adebtadvisorhad noresponse afterasking forconfirmation
fromthe nominated point of contactabout a debtors ongoing
mental health crisis treatment.

When abreathing space ends, you canstartapplyinginterestand
feestothe debtfromthe date that the breathing space ends. You
cannotbackdate orapply anyinterestorchargesthataccrued
(orwouldhave accrued) during the breathing space period.
Additionally, you can take any actionto enforce the arrears, including
starting (or continuing) any legal proceedings.

Courts and tribunals

If aservice chargedisputeistakento
acounty court, it’slikely tobereferred
totheFirstTier Tribunal (Property
Chamber) (FTT)inEngland, orthe
Leasehold Valuation Tribunal (LVT)in
Wales. If thishappens, there willbe a
substantial delay; the matterwillhave
togototheTribunalandthenbackto
the county court. It willbe along time
before any payments arereceived.

If aservice charge
disputeistakentoa
county court, it’s likely
tobereferred to the First
Tier Tribunal (Property
Chamber) (FTT)in
England, orthe Leasehold
Valuation Tribunal (LVT)
in Wales.

Tribunalhearing costs are not normally recoverable from the
leaseholder, evenif the Tribunal agrees that the debtis duein full.

Thislonglegal process means thatit’s often bettertoinvestigate the
issues fully with the leaseholderwho’sinarrears first, and try to seek
some arrangement before startinglegal action.

Forfeiting the lease of a debtor

Although forfeitureisan option,in practiceit’s adifficultand
expensive process; not adecisionto be takenlightly.

Initiating forfeiture of an offending flat owner’slease comesunder

Section146 of the Law and Property Act1925. Unders168 of the

Commonhold and Leasehold Reform Act 2002 before a forfeiture

noticeisissued, the outstanding service charge amounts orthe

existence of abreach of thelease, mustbe determined oragreed/

acknowledged by one of the following:

e  Theleaseholder

. The Tribunal

° Acourt(if the courthas only agreed the breach and not
amounts, thenaTribunal decision may also be required to
confirmthereasonableness of acharge).

Anapplication for forfeiture willonly be acceptedif the totalamount
of service charges, administrative charges orgroundrentowedis
more than £350, orif any of the amounts have been owed formore
thanthreeyears.

Acourtwillexpecttoseethatareasonable time hasbeengivento

allow the leaseholdertoremedy the breach. This could be opento
interpretation, which may put the landlord orRMC atrisk of incurring
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considerable coststhattheycan’t
berecompensedfor.

Adeterminationforforfeitureis only
valid afteraperiod forappeal has
passed; thelandlord orRMC must
then allow an additional 14 days
beforeissuing the notice.

Who pays the legal costs?

The costs of chasingup debts
(sendingletters, solicitors’ fees
etc) areusually added to the debt
claimed, thiswould normally
dependonthe wording of the
relevantlease, and such fees may
be challengedinaTribunal.

The costs of taking acase to
aTribunalare notnormally
recoverable fromtheleaseholder.
Butthey may berecoverable
through the service charge funds.
Don’talways assume that, however.
Itwilldependuponthe terms of
thelease. Theleaseholderwho’sin
debtcanalso askthe Tribunal for
the costsnotto be chargedthrough
the service charges — thisiswhat’s
knownas aSection20C orderin
legalterms.

County court costs are normally
awarded to the party that wins

the case;soif thelandlord wins,
then costs willbe chargedto the
leaseholder. But the court will
limitany costto what they thinkis
reasonable —notthe exactamount
that thelandlord orRMC may have spent.

Options for RMCs whose service charges are running out

If anumber of leaseholders don’t pay theirservice chargesontime,
it's easy fordevelopments toruninto cash flow problems. RMCs
should expect theiragents to keep theminformedif problems are
anticipated.

Managing agents can’t simply collect more service charges

from otherleaseholders who are willing to make up the shortfall.
Leaseholders canonly be expectedto pay the proportion of service
costssetoutintheirleases.

Here are some of the thingsyou cando:

° It may be necessary to cancel some non-essential services
foratimeuntildebts arerecovered. This can be difficult to
explainto those who have paid and are sufferingbecause of
others, butthere may notbe analternative. RMCs ormanaging
agents should not be placing orders forrepairs, or contracts for
services, whenthey know they have no means to pay forthem.
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If the contractorsues, it could be argued that the RMC directors
are personally liable to pay

e  Youcouldasksomeleaseholdersto pay theirnextinstalment of
service charges before the due date orissue adhoc demandsiif
thelease allows

° It may be possible forthe RMC directors to obtainabankloan
but that willusually require personal guarantees fromthe
directors.

Letters sent by managing agents on behalf of theirclient to
leaseholdersinarrears must by definition sound ‘threatening’. Thisis
not harassment, bullying orintimidation, it’s often a difficult task to
try and ensure there are enough communal funds for the property.

What to expect from your managing agent

Here are some things you should be able to expect fromyour

managing agentwhenitcomesto service charge collection:

° Timely billing of service charges priorto the due datesandin
accordance withlegalrequirements

° Arobust arrears procedure so those who don’t pay are quickly
chasedwithreminders

° Implementation of interest charges on overdue paymentsif the
leases permit

° Regularreporting on arrears and cash flow problems to the
RMC directors
Competentadvice onhow best to pursue debtors

° Promptactionif the RMCissuesinstructions to pursue debtors.

You can’texpectyouragentto bearthelegal costs of pursuing
debtors.

Norshouldyouaskthemforaloanto payforservicesif there’sacash
flow problem, orexpect themto continue to provide services if there
areno funds.
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Debts and changing managing agents

If youchange yourmanaging agent, as soon as the contractends
the outgoingagenthasnolegal basis to pursue any debts from
leaseholders.

The RMC orlandlord caninstruct theirnew agent to pursue arrears,
butyouwillneedtohandoverallrelevantdocuments proving the
debts. Thisiswhyit’simportant to get the outgoing agent to provide
youwith originals (or copies) of alldemands that have notbeen
paid; proof that summaries of rights and obligations were issued;
any correspondence about the debts; and confirmation of any
arrangements agreed with debtors.

Final word

It'sineveryone’sbestinterests forservice chargesto be paid
promptly and ontime. Whenthey’re not, it can affect the supply of
services thatresidents expect. RMC directors andlandlords should
take swift actionto deal with debts before they spiral out of control,
and carefully considerall options at their disposal.
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Whilstevery efforthasbeenmade to ensure the accuracy of the information containedin this
TPIAdvisory Note, it mustbe emphasised thatbecauseTPlhasno control overthe precise
circumstancesinwhichitwillbeused,TPI, its officers,employees and members canacceptno
liability arising out of its use, whether by members of TPl or otherwise.

The TPIAdvisory Noteis of ageneral nature only and makes no attempt to state orconformtolegal

requirements; compliance withthese mustbe theindividualuser’'s ownresponsibility and therefore
itmay be appropriate to seekindependentadvice.

Tel02079782607
info@tpi.org.uk
www.tpi.org.uk
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